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Tariff Filing Requirements for CC Docket No. 93-36

Nondominant Common Carriers

To: The Commission

COMMENTS OF TELECOM SERVICES GROUP, INC.

Telecom Services Group, Inc. ("Telecom”),! by its attorneys,
hereby respectfully submits its Comments in the above~captioned
rulemaking proceeding ("N.P.R.M."). Telecom is a carrier’s
carrier. There is attached hereto a map depicting the nationwide
telecommunications network provided by Telecom. Since Telecom is

a carrier whose customers are either common carriers or private

carriers, Telecom is correctly described as a carrier’s carrier.?

, Tn thig proceedipg, T

tariff filings effective on one days notice, but allowing for
subsequent relief if the tariff proves to be unlawful. As to
tariff offerings, for totally new service, Telecom has no concern

with this proposal. However, Telecom does not believe that this

! Telecom is the successor of Communications Transmission,
Inc.

2 wsometimes one of the carriers offers the service to the

public and pays a charge to a connecting carrier for the use of
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proceeding should be used to permit carriers providing service
pursuant to long term fixed rate contracts to increase those
rates on less then fourteen days notice and also to be required
in that filing to meet the "substantial cause for change" test.
Moreover, the Commission should amend Section 61.58(a) (4) of its
rules (47 CRF § 61.58(a) (4)) to eliminate the reference to
dominant carriers and require that all carriers providing service
pursuant to an FCC tariff filing, give at least thirty (30) days
notice for rate increases or other detrimental changes in their
service offerings.

Second, the Commission should use this proceeding to
reiterate that a carrier’s carrier offering does not require a
tariff filing because of a specific exemption contained within

the Communications Act.

For over a decade, non-dominant carriers have provided
service pursuant to contract, rather than tariffs. However,
where a carrier files a tariff which changes the terms set forth
in the contract the tariff controls and supersedes the contract’s
terms.? As a result of forbearance, there now exists thousands
of such contracts of all types. 1In some of these Telecom is the
carrier and in some of these Telecom is the customer. While some

of the carriers that lease fiber optic capacity to Telecom are

* Eternal Word Television Network, 62 RR 2d 669, 671 (Chief
Common Carrier Bureau, 1987) (*Eternal Word").
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private carriers’ a private carrier can become a common carrier
simply by declaring that it intends to be a common carrier and
filing a tarifr.

Telecom is well aware of the mischief that could result if
as a result of this proceeding, customers had no choice other
than that faced in Eternal Word of either paying substantially
higher rates for the same service or paying termination charges.
It is only in the rare case where the contractual arrangement
itself has been found to be unlawful that the FCC has held that
the customer is free to elect to terminate the contract without
payment of penalty.’

Telacom submits that no change in the terms of these
existing contractual arrangements between carrier and customer
should be permitted by these new tariff filings, unless the
carrier has met the "substantial cause for change"” test set out

in the three RCA Americom decisions.®
The relevant principals of law, as eatablished by the FCC

in the RCA Americom Decisions are set forth below:

The long term service arrangements found in RCA
Americom’s current tariff bear similarities to service
contracts often entered into by unregulated firms. The
carrier offers definite terms for a fixed period, most
likely after negotiations with potential customers who
decide whether to accept the offer based upon whether
the offering meets their needs at a price they are

‘ Norlight, 2 FCC Rcd 132 (1987).

5 see, e.g., ’
+ 5 FCC Rcd 4842 (1990).

° RCA Americom Communications. Inc., 84 FCC 2d 353 (1980)
( ): 86 FCC 24 1197 (1981) (
Qrder); 2 FCC Recd 2236 (1987) (RCA Reconsideration order) jointly






ROA Invasticatinn Order_ R4 FCC 24 at 3158-359.

Our own analysis begins with the proposition that the
statutory scheme permits carriers to initiate proposed
changes to their tariffs....Such changes subsequently
become effective unless the Commission determines,
either on its initial review or after hearing, that
the new provisions are unjust, unreasonable, or
otherwise unlawful. It is not our intent here to
modify this statutory framework, as RCA Americom seems
to suggest. To the contrary, we seek only to ascertain
reasonableness where a carrier provides services under
a comprehensive, contract-like tariff scheme, and later
seeks to modify material provisions during the term
specified in the tariff. For example, a carrier’s
original decision to offer customers the option of
obtaining service for a particular term, say six years
is of less concern than where a dominant carrier seeks
to alter the length of a term, or other material
provision midstream. Our statutory responsibilities
dictate that we take into account the position of the
relying customer in evaluating the reasonableness of
the change....

This brings us to the question of the justification
which we would expect a dominant carrier to provide in
these circumstances. In balancing the carrier’s right
to adjust its tariff in accordance with its business
needs and objectives against the legitimate
expectations of customers for stability in term
arrangements, we conclude that the reasonableness of a
proposal to revise material provisions in the middle of
a term must hinge to a great extent on the carrier’s
explanation of the factors necessitating the desired

changes at that particular time. JIf a3 carrier can make
a _ghowing of substantial cause, its decision to alter
tariff terms will be considered reasonable.

, 86 FCC 24 1197 at 1201-1202
(underscoring supplied).

This legal principle was affirmed by the United States Court
of Appeals for the District of Columbia Circuit in MCI

Telecommunications, Corp. v. FCC, 665 F. 24 1300 (D.C. Cir.

1981), wherein the Court stated:



test".

The ’Sierra-Mobile’ doctrine’ restricts federal
agencies from permitting regulates to unilaterally
abrogate the private contracts by filing tariffs
altering the terms of those contracts.

The FCC says the doctrine does not apply to the present
Settlement Agreement because Bell’s rate relationship
with the 0OCCs was governed by tariffs, not by the
Agreement. That contention is without merit. A
contract, such as the Agreement here, may refer to
rates included in a tariff and yet continue to enjoy
protection under Sierra-Mobile....Contracts and tariffs
are not always mutually exclusive, but may be used in
concert to define the relationship of the parties. 1In
such circumstances, the contract governs the legality
of subsequent tariff filings. "Rate obligations are
valid; rate filings inconsistent with contractual
obligations are invalid.

Thus, in this proceeding Telecom submits that were it to be
found that tariff’s must be filed, that in any case where the
service is provided pursuant to long term contracts no carrier
should be permitted to modify the contract terms by its tariff

filing, unless it has met the "substantial cause for change

terms set forth in the existing contract should be presumed to be

unlawful.

In the N.P.R.M. the Commission was careful to note that the
only issue before the Court in AT&T v. FCC, 978 F.2d 127 (D.C.

Cir. 1992), rehearing en banc denied, January 21, 1993, was the

elimination of the forbearance doctrine as to tariff filings.
For example, at par. 6 of the N.P.R.M, the Commission notes that

7 FPC v, Sierra Pacific Power Co,, 350 US 348 (1956) and

350
US 332 (1956). (The Sierra-Mobile Doctrine). '
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Any tariff that proposes an increase over the rates and






other carriers are by statute exempt from the tariff filing

requirements.
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Respectfully submitted,
TELBCOKM SERVICES GROUP, INC.

Robert W. Healy,
Its Counsel
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